STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
STEPHEN PETER ALI CI NQ
Petitioner,
Case No. 06-1418

VS.

DEPARTMENT OF FI NANCI AL
SERVI CES,

Respondent .
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RECOVMENDED ORDER

Pursuant to notice a formal hearing was held in this case
on June 6, 2006, before BramD. E. Canter, an Adm nistrative Law
Judge of the Division of Adm nistrative Heari ngs.

APPEARANCES

For Petitioner: Stephen Peter Alicino, pro se
434 Pol k Avenue
Cape Canaveral, Florida 32920

For Respondent: Dickson E. Kessler, Esquire
Departnment of Financial Services
Suite S 823, Hurston Building
400 West Robi nson Street
Ol ando, Florida 32801

STATEMENT OF THE | SSUE

The issue in this case is whether Petitioner is entitled to

be |licensed as a "resident personal |ines" insurance agent.



PRELI M NARY STATEMENT

On February 16, 2006, Respondent Departnent of Fi nanci al
Services (Departnent) issued a Notice of Denial, in which it
infornmed Petitioner that his application for |licensure as a
resi dent personal lines insurance agent was denied. Petitioner
tinmely sought an administrative review of that decision, and the
matter was forwarded to the Division of Adm nistrative Hearings
(DOAH) to conduct a formal evidentiary hearing.

At the hearing, Petitioner testified on his own behalf.
Petitioner's Exhibit 1 was adm tted into evidence. The
Departnent presented no witnesses. The Departnent's Exhibits I
t hrough VI were admtted into evidence.

The Transcript of the hearing was filed with DOAH and the
parties tinmely filed post-hearing subnmittals, which have been
carefully considered in the preparati on of this Reconmended
O der.

FI NDI NGS OF FACT

1. Petitioner was issued a Florida |license as a "general
[ ines"” insurance agent in 1980. He started a business naned
Atlas Auto Insurance, Inc., in that sane year. He sold Atlas
Auto I nsurance in 1990. He started Budget Insurance Center,
Inc., in 1995 and sold that business in 1997.

2. On August 2, 1994, a Final Judgnent was issued in the

Circuit Court for Leon County, Florida, in favor of the



Depart nent of |nsurance, as Receiver of insolvent Anerican Ri sk
Assurance Conpany and National United |Insurance Conpany, agai nst
Petitioner and Atlas Auto Insurance for failure to return

unear ned conmi ssions of $1,138.96, plus interest and attorney's
f ees.

3. On April 7, 1995, a Final Judgnent was issued in the
Circuit Court for Leon County, Florida, in favor of the
Depart nent of Insurance, as Receiver of insolvent Geat Oaks
| nsurance Conpany, against Petitioner and Atlas Auto |Insurance
for failure to return unearned comm ssions of $259.95, plus
interest and attorney's fees.

4. On August 12, 1996, a Final Judgnent was issued in the
Circuit Court for Leon County, Florida, in favor of the
Depart nent of |nsurance, as Receiver of insolvent General
| nsurance Conpany, agai nst Petitioner and Budget |nsurance
Center for failure to return unearned conm ssions of $1,718. 14,
plus interest and attorney's fees.

5. Based on Petitioner's failure to satisfy the Final
Judgnent in the General |nsurance Conpany case, the Departnent
of Insurance initiated an adm ni strative proceeding to revoke
Petitioner's license. On March 3, 1999, following a forma
heari ng at DOAH which Petitioner did not attend (DOAH Case
No. 98-3776), the Departnent of Insurance revoked Petitioner's

| i cense.



6. On August 29, 1996, two final judgments were issued in
the Crcuit Court for Leon County, Florida, in favor of the
Departnent of |Insurance, as Receiver of insolvent |nternational
Bankers | nsurance Conpany, against Petitioner and Atlas Auto
| nsurance for failure to return unearned conm ssions of
$6, 914. 90 and $1,579.31, plus interest and attorney's fees.

7. On June 7, 2000, a Final Judgnent was issued in the
Circuit Court for Leon County, Florida, in favor of the
Departnent of |nsurance, as Receiver of insolvent Arnor
| nsurance Conpany, against Petitioner and Budget |nsurance
Center for failure to return unearned comm ssions of $3,446. 65,
plus interest and attorney's fees.

8. Petitioner has never nade a paynent on any of the six
j udgnents agai nst him

9. Petitioner insists that he received no notice of the
civil actions cited above, or the final judgnents that resulted.
Petitioner | earned about the 1996 Fi nal Judgnment regarding
CGeneral Insurance Conpany when the adninistrative revocation
case was initiated by the Departnment of Insurance, because that
particular final judgnent and Petitioner's failure to satisfy
t he judgnent were the bases for the revocation action.
According to Petitioner, he first |earned about the other five
cases in May 2005, when the Departnent informed himabout them

during the processing of his |license application.



10. Petitioner also stated that, except for the General
| nsurance Conpany case, he was no | onger associated with the
i nsurance conpanies involved in these civil cases and was not
personal ly responsi ble for any of the unearned comm ssi ons.

11. Each of the six final judgnents of the Leon County
Circuit Court indicated that a copy was sent to Petitioner.
However, no address for Petitioner is stated. Each judgnment is

agai nst an i nsurance conpany, as well as Petitioner, but the

cc" only lists the Departnent of I|Insurance attorney and Stephen
Peter Alicino.! That suggests the final judgnents, and perhaps
all notices, were sent to one address for both the insurance
conpany and Petitioner. It is possible that all correspondence
regarding the civil cases was sent to the businesses where
Petitioner no | onger maintained an office or was otherw se
associated. It is also possible that the new owners of the

busi nesses never informed Petitioner about the cases.

12. Petitioner stated that when he was notified of other
judgnents resulting fromthe insolvency of insurance conpani es,
he al ways pai d those judgnents. Petitioner has never had a
civil action brought against himexcept in the context of
i nsol vent insurer cases.

13. The only evidence in the record regardi ng whet her

Petiti oner received actual notice of the civil cases and their

final judgnents is the testinony of Petitioner and the "cc" on



the final judgnments. The nore persuasive evidence, taking into
account the deneanor of Petitioner during his testinony, is that
he did not receive actual notice of the six civil cases and
their final judgnents.?

14. Petitioner filed an application for |icensure as a
resi dent personal |ines insurance agent on or about My 24,
2004. In response to the question on the application about
whet her the applicant ever had a judgnent against himin a civil
action related to insurance, Petitioner answered "No."

15. In response to the question on the application about
whet her the applicant has ever had his |icense revoked,
Petitioner answered "Yes" and provided the Departnent of
| nsurance case nunber.

16. The Departnent told Petitioner it would not process
his application for licensure until the outstanding judgnents
were paid or a plan to satisfy the judgnments was establi shed.

In three separate responses, Petitioner told the Departnent that
he was not liable for the unearned comm ssions and shoul d not
have to pay them

17. Petitioner stated that he has had ill nesses, financial
probl ems, and famly issues that have prevented himfrom maeking
any paynents to date on the one judgnent that he acknow edges
responsibility for, the 1996 Final Judgnent regardi ng General

| nsurance Conpany.



18. In his post-hearing submttal, Petitioner continues to
urge that the judgnents against him except for the Final
Judgnent in the CGeneral |nsurance Conpany case, be treated as
erroneous and that he be granted a |license upon his satisfaction
of the CGeneral Insurance Conpany judgnent.

CONCLUSI ONS OF LAW

19. DQOAH has jurisdiction over the parties to and the
subj ect matter of these proceedi ngs pursuant to Subsections
120.569(1) and 120.57(1), Florida Statutes (2005).°

20. The Departnent is the state agency charged with the
responsibility of regulating the |licensing of insurance agents
pursuant to Chapter 626, Florida Statutes.

21. As the applicant for a license, Petitioner bears the
burden of proof in this case to establish he is entitled to the

license. Florida Departnent of Transportation v. J.WC. Co.

Inc., 396 So. 2d 778 (Fla. 1st DCA 1981).

22. Section 626.611, Florida Statutes, provides in
pertinent part:

The departnent shall deny an application for,
suspend, revoke, or refuse to renew or
continue the license or appointnent of any
applicant, agent, title agency, adjuster,
custoner representative, service
representative, or nmanagi ng general agent,
and it shall suspend or revoke the
eligibility to hold a |icense or appointnment
of any such person, if it finds that as to
the applicant, |icensee, or appointee any one



or more of the follow ng applicabl e grounds
exi st:

(1) Lack of one or nore of the
qualifications for the |icense or appointnment
as specified in this code.

(2) Material msstatenent,

m srepresentation, or fraud in obtaining the

license or appointnent or in attenpting to
obtain the |icense or appointnent.

* * *

(7) Denonstrated | ack of fitness or
Frustmorthiness to engage in the business of
i nsur ance.

23. Chapter 631, Florida Statutes, deals with the
procedures applicable when an insurance conpany is determned to
be insolvent, including the appointnent of a receiver to nmanage
the insurer's assets and liabilities. Section 631.155, Florida
Statutes, states that insurance agents have a duty to account to
the receiver for all prem uns and unearned conm Ssions
associated with the insolvent insurer and nust pay suns
determ ned to be owed by the court within 30 days of judgnent.
The section states further that, "failure to conply with this
section shall be sufficient grounds for the |license revocation.”

24. The Departnent asserts that Petitioner's failure to
di scl ose the six final judgments on his application is evidence
of his lack of trustworthiness and fitness for |icensure.

Al t hough Petitioner answered "No" to the question about the

exi stence of any judgnments against himin civil actions, he



i nfornmed the Departnment of the one judgnment he was aware of at
the tinme of his application in his answer to a subsequent
question, by giving the case nunber for the final order in the
revocati on proceeding. That final order indicated the
revocati on was based on Petitioner's failure to satisfy the

Fi nal Judgnment in the General |nsurance Conpany case.
Petitioner's |ack of precision in answering these application
guestions was not intended to m slead or deceive the Departnent
and is not evidence that Petitioner |acks trustworthiness or
fitness to be an insurance agent.

25. However, Petitioner failed to neet his burden of proof
to establish he is entitled to the |icense he seeks, because he
has not satisfied the judgnents agai nst himfor unearned
commi ssions. Even assuming the correctness of Petitioner's
claimthat he was never notified of the six civil actions and
was not responsible for the unearned conm ssions identified in
five of the judgnments, he has yet to satisfy the General
| nsurance Conpany judgnent which he adnmits responsibility for.
This is a sufficient basis, pursuant to Section 631.155 and
Subsections 626.611(1) and (7), Florida Statutes, for the
Departnent to deny Petitioner's application for a license.

26. In determ ning whether to issue Petitioner a |license,
t he Departnment nay be able to consider Petitioner's clains that

he had no notice of the six insolvent insurer cases and that he



had no responsibility for the unearned commi ssions in five of

t hose cases because the conmm ssions were paid |long after he
ceased to be associated with the conpanies involved. However,

t he undersigned has no authority in this |icensing proceeding to
"rehear"” the five civil cases that Petitioner disputes.

27. Moreover, the record does not indicate that Petitioner
provi ded the Departnent sufficient information for it to accept
his claimthat he was not responsible for the unearned
comm ssions. Therefore, the Departnent did not act unreasonably
in determning that all six judgnents agai nst Petitioner mnmust be
paid, or a plan to pay them nust be established, before it wll
favorably consider Petitioner's application for |icensure.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMENDED t hat the Departnment of Financial Services
enter a final order denying Petitioner’s application for

| i censure.
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DONE AND ENTERED this 11th day of July, 2006, in

5ot

BRAM D. E. CANTER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Tal | ahassee, Leon County, Flori da.

Filed wwth the Clerk of the
Di vision of Adm nistrative Hearings
this 11th day of July, 2006.

ENDNOTES

1/ The sanme attorney appeared for the Departnent of |nsurance
in all six cases.

2/  This finding is not intended to suggest that the final
judgnments are invalid or unenforceable. It is relevant only to
the issue of whether Petitioner's failure to satisfy the
judgnents is evidence of |lack of trustworthiness or fitness to
be an insurance agent.

3/ Unless otherwi se indicated, all references to the Florida
Statutes are to the 2005 codificati on.

COPI ES FURNI SHED

St ephen Peter Alicino
434 Pol k Avenue
Cape Canaveral, Florida 32920
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Di ckson E. Kesler, Esquire
Depart ment of Financial Services
Suite S-823, Hurston Buil ding
400 West Robi nson Street

Ol ando, Florida 32801

Honor abl e Tom Gal | agher

Chi ef Financial Oficer
Departnent of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Carlos G Miniz, Ceneral Counse

Department of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
wll issue the Final Order in this case.
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